
May 16, 2005

Via Federal Express

Re:

Dear Ms. MacDonald:

Baxter looks forward to completing these negotiations in a timely manner.

Sincerely,

Sara Beth Watson

cc:

USEPA RCRA

3023403
WASHINGTON NEW YORK LOS ANGELES BRUSSELSPHOENIX LONDON

Georgia Baxter, President and CEO, J.H. Baxter & Company
RueAnn Thomas, Environmental Programs Director, J.H. Baxter & Company

Enclosed please find the original copy of the Tolling Agreement for the above-referenced matter, 
which you forwarded to me on May 9,2005, signed by Georgia Baxter. 1 sent you a PDF copy of the 
enclosed via e-mail on May JO. 2005. After EPA has executed the Tolling Agreement, please send me a 
fully executed copy of the Agreement.

Jennifer G. MacDonald, Esq.
Assistant Regional Counsel
United States Environmental Protection Agency
Region 10
1200 Sixth Avenue
Seattle, WA 98102

Sara Beth Watson

202.429 6460 

swatson@steptoe.com

1330 Connecticut Avenue. NW 

Washington. DC 20036-1795 

Tei 202 429.3000 

Fax 202.429 3902 
steptoe.com

In the Matter of J.H. Baxter and Company, Arlington, Washington, 
EPA ID # WAD 053823019

Steptoe & Johnson
ATTO RN EYS AT LAW
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Act (“RCRA”), 42 U.S.C. § 6901 ct scq.. against J.I1. Baxter & Co. (“Baxter”) for, inter alia.

I
i

documentation pertaining to that facility (the “Tolled Claims”).

The United States and Baxter (“Parties”) enter info this Tolling Agreement to facilitate 

settlement negotiations between the Parties within the time period provided by this Agreement, 

without thereby altering the claims or defenses available to any Party hereto, except as 

specifically provided herein.

The Parties, in consideration of the covenants set out herein, agree as follows:

1. Notwithstanding any other provision of this Tolling Agreement, the period 

commencing on August 15, 2004 and ending on September 30,2005, inclusive (the "Tolling 

Period”), shall not be included in computing the running of any statute of limitations potentially 

applicable to any action brought by the United States on the Tolled Claims.

2. Any defenses of laches, estoppel, or waiver, or other similar equitable defenses based 

upon the running or expiration of any time period shall not include the Tolling Period for the 

Tolled Claims.

3. Baxter shall not assert, plead, or raise against the United States in any fashion, whether

SECOND AMENDED TOLLING AGREEMENT FOR CLAIMS

by answer, motion or otherwise, any defense of laches, estoppel, or waiver, or other similar 

equitable defense based on the running of any statute ot limitations or the passage of time dui ing 

the Tolling Period in any action brought on the Tolled Claims.

4. This Tolling Agreement does not constitute any admission or acknowledgment of any

The United States, onbchalf of the United States Environmental Protection Agency 

(“EP A”), contends that it has a cause of action pursuant to Section 3008 of the Solid Waste 

Disposal Act, as amended, commonly referred to as the Resource Conservation and Recovery

violations of the regulations promulgated under RCRA appearing at 40 C.F.R. Part 260 et scg., 

and Washington Administrative Code (WAC) 173-303. discovered during EP A s 1999

inspection of Baxter’s facility in Arlington, Washington and EPA s review ot RCRA-related
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fact, conclusion of law, or liability by any Party to this Tolling Agreement. Nor does this Tolling 

Agreement constitute any admission or acknowledgment on the part of the United States that any 

statute of limitations, or similar defense concerning the timeliness ot commencing a civil action, 

is applicable to the Tolled Claims. The United States reserves the right to assert that no statute of

contrary.

10. This Tolling Agreement is effective upon execution by Baxter, and without the 

requirement of filing with the Court, and may be signed in counterparts.

limitations applies to any of the Tolled Claims and that no other defense based upon the 

timeliness of commencing a civil action is applicable.

5. This Tolling Agreement may not be modified except in a writing signed by all the 

Parties. The Parties acknowledge that this Tolling Agreement may be extended for such period 

of time as the Parties agree to in writing.

6. It is understood that the United States may terminate settlement negotiations and 

commence suit at any time, upon provision of written notice by mail to Baxter. Where the 

United States elects to terminate negotiations under this Paragraph, the Tolling Period shall 

continue for the duration set forth in Paragraph I. Nothing herein shall preclude the 

commencement of any action by the United States to protect the public health, welfare, oi the 

environment without provision of advance notice.

7. This Tolling Agreement does not limit in any way the nature or scope of any claims 

that could be brought by the United States in a complaint against Baxter or the date on which the 

United States may file such a complaint, except as expressly stated herein.

8. This Tolling Agreement is not intended to affect any claims by or against third parties.

9. Baxter shall preserve and maintain, during the pendency of the Tolling Period, and for 

a minimum of 90 days after termination of the 1 oiling Period, at least one legible copy of all 

documents and other materials subject to discovery under the Federal Rules of Civil Procedure 

and relating to the Tolled Claims, regardless ol any corporate or document retention policy to the
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The United States Environmental Protection Agency, Region 10, consents to the terms

and conditions of this T olling Agreement by its duly authorized representatives on this ---- day

nor shall it be used in construing the

7ENNIFEI
AssistanW^cgidnal Counsel
Office of Regional Counsel
U.S. Environmental Protection Agency
Seattle, Washington 98101

11. This Tolling Agreement contains the entire agreement between the Parties, and no 

statement, promise, or inducement made by any Party to this Tolling Agreement that is not set 

forth in this 'foiling Agreement shall be valid or binding,

terms of this Tolling Agreement as set forth herein.

] 1. The undersigned representative of each of the Parties certifies that he or she is fully 

authorized to enter into the terms and conditions of this Tolling Agreement and to legally bind 

such Party to all terms and conditions of this document. This Tolling Agreement shall be 

binding upon the United States, acting on behalf of the United States Environmental Protection 

Agency, and upon Baxter and its successors.
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By: ’
Name:

Title: CEO

Baxter consents to the terms and conditions of this Tolling Agreement by its duly 

authorized representative on this 2005.




